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tcan Waltham Watch Co. v United States Watch Co. (1889) 173 
Mass. 85; Fischer v. Blank (1893) 138 N. Y. 244. But the remedy 
should be extended no further than the right, and since in the 
principal case the word "Keystone" as a cigar label had acquired 
a secondary or trade meaning only in the New England States, the 
injunction was properly limited to that territory. See also Lee v. 
Haley (1869) L. R. 5 Ch. App. 155. 



Measure of Damages in Trespass Where There is no Injury. — 
What damages may be recovered against a trespasser who comes 
upon another's land and uses it for his own purposes for a period 
of time but without injury to the premises? An action for use and 
occupation will not lie, owing to the peculiar common law rule re- 
quiring the relation of landlord and tenant as a prerequisite to such 
an action, Preston v. Hawley (1886) 101 N. Y. 586, even where all 
forms of actions have been abolished. See Keener, Quasi-Contracts, 
192. Ejectment will lie only if the trespasser be still in possession. 
Trespass would seem the only available remedy, but at the outset 
the plaintiff is confronted with the settled measure of damages 
which would restrict him to recompense for the actual loss sus- 
tained by him. 4 Sutherland, Damages, § ion. But in the case 
supposed no injury has been suffered. Presumably, then, the 
plaintiff would recover but nominal damages, 2 Waterman, Tres- 
pass, §§ 1090, 1092, and the trespasser would have the value of the 
use and enjoyment of the land for practically nothing. 

In such a predicament the courts are apt to depart from ortho- 
dox principles in order to do substantial justice. A recently decided 
New York case illustrates this tendency. A telephone company, 
without leave, strung wires over the plaintiff's roof and so main- 
tained them during several months. The plaintiff then brought 
trespass and, although unable to prove any injury to his roof, re- 
covered a verdict on the basis of what the telephone company had 
paid others for license to use their roofs for similar purposes. The 
Appellate Division, sustaining the verdict, held that the defendant 
should be required to respond in damages for the value of the use 
of the premises to him, the trespasser. Bunke v. N. Y. Tel. Co. 
(Jan. 1906) no App. Div. 241. 

There is some authority apparently favoring this unusual doc- 
trine, De Camp v. Bullard (1899) 159 N. Y. 450, 455, which is 
traceable to the influence of the so-called "way-leave" decisions, 
Martin v. Porter (1839) 5 M. & W. 351; Phillips v. Homfray (1871) 
L. R. 6 Ch. App. 770. Here, the trespasser having carried coals 
through the plaintiffs mine, the latter recovered what, according to 
the custom of the neighborhood, would have been paid for a way- 
leave; the underlying principle being, that if one person has with- 
out leave used another's land for his own purposes, he ought to 
pay for such user. In reality the plaintiff is allowed the value of 
the use and occupation of his land in a trespass action. But this 
is far from holding, as does the principal case, that the measure of 
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the plaintiff's damages should be the value of the wrongful use to 
the defendant. Carried to its logical conclusion, such a theory 
would deprive the plaintiff of all damages, if the defendant had not 
benefited by his trespass. Obviously it should be immaterial 
whether the defendant profit or lose by the transaction. Whitwham 
v. Coal & Coke Co. (1896) L. R. 2 Ch. Div. 538, 543. 

If the point of view be taken that the rental value of his land is 
what the plaintiff has lost by the defendant's trespass, then dam- 
ages based on the value of the use and occupation may be brought 
within the orthodox rule. See Lopes L. J., Whitwham v. Coal 6r 
Coke Co. , supra. This, however, makes the action, in substance, 
one for mesne profits. Western Book Co. v. Jevne (1897) 78 111. App. 
668. But in order to avoid the prevailing theory, that mesne 
profits may only be obtained where the plaintiff has first succeeded 
in ejectment, Tyler, Ejectment, 838, the courts have been obliged 
to extend this measure of damages to the ordinary action of tres- 
pass However, in New York, by statute, mesne profits and eject- 
ment have now been merged into one action, Code Civ. Proc. 
§§ 1496-7, and since a recent case has held that for the unauthor- 
ized stringing of wires over another's land ejectment would lie, But- 
ler v. Tel. Co. (1905) 95 N. Y. Supp. 684 ; 6 Columbia Law Review, 
206, it is submitted that this was the proper remedy of the plain- 
tiff in the principal case. Even assuming that the decisions justify 
the result reached, still the language of the court is too broad in 
indicating that the value of the use to the defendant should be a de- 
termining factor in estimating damages for a trespass to realty. 



Master's Non-liability for Labor Union's Choice of Fellow- 
serv ants. —The common law duty of a master toward his servant 
to exercise reasonable care in the selection of competent fellow-serv- 
ants, cannot be delegated to another. Nor can the master by con- 
tract with the servant absolve himself from liability for negligence 
in its discharge, such contracts being void as contravening public 
policy. Johnston v. Fargo (April 1906) 184 N. Y. — . Can he then, 
by acquiescence in the demands of organized laborers to choose their 
own fellow-servants, be relieved of that duty? This question 
recently came before the Supreme Court of Louisiana. The 
defendant, a stevedore, contracted to load a ship. By the rules of 
a labor organization, of which the plaintiff was a member, and which 
controlled the loading of ships in the harbor, the defendant was 
required to employ a foreman from the organization, and the latter 
chose the necessary workmen. The court held that the defendant 
was not liable for injuries resulting from the incompetence of fellow- 
servants chosen by the foreman. Farmer v. Kearney (La. 1905) 39 
So. 967. 

Although a servant cannot contract to relieve the master from 
liability for negligence, nevertheless, under the doctrine of assump- 
tion of risk, the law does recognize the status of master freed from 



